
SAN FRANCISCO

VOL. 124  NO. 123		  TUESDAY, JUNE 26, 2018� © 2018 Daily Journal Corporation. All Rights Reserved

www.dailyjournal.com

By Andy Serbe
Daily Journal Staff Writer

The “lodestar” approach for calcu-
lating attorney fees should serve as 
the starting point in civil rights suits’ 
default judgments, rather than local 
rule fee schedules, a federal appeals 
panel ruled.

In a split decision Monday, the 
9th U.S. Circuit Court of Appeals re-
versed U.S. District Judge S. James 
Otero of Los Angeles.

Following a default judgment in 
an Americans with Disabilities Act 

lawsuit, Otero awarded fees based 
on Central District of California Lo-
cal Rule 55-3, which calculates the 
amount based on a percentage of the 
judgment.

Under the “lodestar method” one 
must multiply hours worked by the 
prevailing attorney by their hourly 
rate. Judges have discretion to adjust 
it for reasonableness if “excellent re-
sults” were achieved.

The plaintiff in the underlying liti-
gation sued a shopping center when 
he encountered barriers that prevent-

ed him from “fully enjoying” it. Out-
side of an answer to the complaint, 
the center offered little defense and 
missed every scheduled appearance 
in the case since 2015, resulting in a 
default judgment. The defense also 
made no appearance in proceedings 
at the 9th Circuit.

The plaintiff’s attorney, Chico 
practitioner Scottlynn J. Hubbard, 
requested $36,671.25 in fees after the 
judgment, based on hours worked at 
his rates. Instead, Otero applied the 
local rule, which prescribes a fee 

award calculated from the judgment 
amount against defaulted parties, 
which yielded $600.

Otero rejected Hubbard’s follow-
ing argument that the award was too 
low, finding that “modification” was 
unnecessary since the court also 
awarded all requested costs totaling 
$3,590.83.

In reversing Otero, the appellate 
panel ruled that he erred in conclud-
ing Hubbard’s request for greater 
fees constituted asking for a modi-
fication of a presumptively correct 

award under the local rule.
“By treating the fee schedule as 

presumptively reasonable, rather 
than using the lodestar approach to 
calculate a presumptively reasonable 
fee, the district court misinterpreted 
Local Rule 55-3 and abused its discre-
tion,” Judge Susan P. Graber wrote 
for the majority. 

“Furthermore, we think that the 
district court’s erroneous methodolo-
gy may have affected the fee award. 
Plaintiff achieved practically all of 
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T he U.S. Supreme Court declined to hear 
an unusual procedural case involving a 
judge allegedly following prosecutors’ 
tweets while hearing their case. 

The underlying litigation involves a timber com-
pany settling a forest fire liability case from 2007 
for $122.5 million. Attorneys representing the tim-
ber company, Sierra Pacific Industries Inc., claimed 
they unearthed wrongdoing by federal prosecutors 
that should invalidate the settlement and later con-
tended that an Eastern District of California judge 
displayed bias.

Senior U.S. District Judge William B. Shubb ruled 
against the timber company’s motion to invalidate 
the settlement, and hours later tweeted a news sto-
ry about the case. Attorneys for the timber compa-
ny say they later discovered that Shubb had been 
following the prosecutors on Twitter while he was 
reviewing the case. The Twitter account in question 
did not identify itself as being directly associated 
with Shubb.

Sierra Pacific contended that the judge received 
tweets from the prosecutors as a follower, which 
could be construed as ex parte communication.

A 9th U.S. Circuit Court of Appeals panel found 
that Shubb’s conduct did not violate judicial ethics 
in a manner that should disqualify the settlement. 
U.S. v. Sierra Pacific Industries Inc. et al, 15-15799 
(9th Cir., filed April 20, 2015).

“Even assuming that the judge owned or con-
trolled the disputed Twitter account, these argu-
ments fail,” Chief Circuit Judge Sidney R. Thomas 
wrote in the opinion.

“News organizations, celebrities, and even high-
up government officials use Twitter as an official 
means of communication, with the message intend-
ed for wide audiences,” he added. “Thus, without 
more, the fact that an account holder ‘follows’ an-
other Twitter user does not evidence a personal re-
lationship and certainly not one that, without more, 
would require recusal.”

Thomas wrote that tweets emanating from the 
prosecutors’ official Twitter accounts were more 
akin to press releases than personal communica-
tions.

“Here, none of the challenged tweets were specif-
ically directed from the U.S. attorney to the judge, 
nor have the defendants alleged that there were any 
personally directed tweets,” he wrote.

The panel concluded that Shubb’s tweet after 
making his ruling also failed to reach the level of 
judicial impropriety necessary to undo a settlement.

High court 
declines 
tweet case
Judge ‘following’ 
ruled not to be ex 
parte communication
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The U.S. Supreme Court will hear ar-
guments over whether the 9th U.S. Cir-
cuit Court of Appeals breached federal 
procedure law by allowing counsel in a 
class action to file an appeal past a two-
week deadline.  

The writ of certiorari, granted Mon-
day, will resolve a disagreement be-
tween the circuit courts over Federal 
Rule of Civil Procedure 23(f), which 
establishes a 14-day deadline to file a 
petition for permission to appeal an 
order granting or denying class action 
certification.

At issue is the decertification of a 
2013 class that claimed dietary sup-
plements sold by Nutraceutical Corp. 
violate California’s false advertising 
and unfair competition laws. Following 
discovery, the district court decertified 
the class pursuant to a defense motion, 
ruling damages were not measurable on 
a class-wide basis. 

U.S. District Judge André Birotte 
Jr. of the Central District did not allow 
the plaintiff to file a renewed motion 
for class certification but allowed a 
motion for reconsideration, which 
Nutraceutical’s attorneys at Hueston 
Hennigan LLP said passed the 14-day 
deadline from the original order. The 
judge ultimately denied the motion. 
Lambert v. Nutraceutical Corp., 870 

F.3d 1170, 1177 (9th Cir. 2017).
The plaintiff appealed to the 9th Cir-

cuit, which broadly ruled that the dead-
line was tolled because plaintiff’s coun-
sel told the court orally of his intention 
to seek reconsideration of the decertifi-
cation and was found to have “otherwise 
acted diligently, and because the district 
court set the deadline for filing a motion 
for reconsideration with which Lambert 
complied,” the appellate panel ruled.

Nutraceutical’s attorneys, led by 
counsel of record John C. Hueston of 
Hueston Hennigan, filed a petition ar-
guing the 9th Circuit ignored appellate 
court precedent, as well as rulings by 
the U.S. Supreme Court.

“In fact, every other circuit to consid-
er this issue — i.e., the Second, Third, 
Fourth, Fifth, Seventh, Tenth, and Elev-
enth Circuits — has held that the Rule 
23(f) deadline is ‘strict and mandatory,’” 
the petition states. 

The petition also said the appellate 
court’s ruling violates federal appellate 
rule 26(b)(1), which states courts may 
not extend time for a petition or permis-
sion to appeal. 

Now, courts will need to comb 
through district court records to deter-
mine whether the petitioner engaged in 
any conduct that would entitle it to equi-
table tolling, the petition states. 

“This type of review will add even 
more work to the already heavy court 

dockets,” according to the petition. 
The law was meant as a hard and fast 

rule in order to minimize a disruption in 
litigation, the petition states, 

Ronald Marron of San Diego, who 
filed the lawsuit on behalf of plaintiff 
Troy Lambert, said in an email that 
most cases should be decided on the 
merits instead of what he called unrea-
sonable procedural rules.

“We anticipate any decision will settle 
a longstanding split between the cir-
cuit courts on timing for an appeal. We 
look forward to advocating on behalf of 
our client and anticipate a positive out-
come,” Marron wrote. 

Defense attorney Steven Feldman, a 
Hueston Hennigan partner, said, “We 
are pleased the Supreme Court agreed 
that certiorari is warranted in this sig-
nificant class action appeal.”

Although it is usually a gamble to 
speculate on whether merely granting 
certiorari says anything about the Su-
preme Court’s thinking toward a par-
ticular case, it can’t be a good sign for 
the class based on past precedent alone, 
said one commenter. 

“Particularly as past courts have 
ruled the other way,” said Jeremy Rob-
inson, who heads the appellate practice 
for Casey Gerry Schenk Francavilla 
Blatt & Penfield LLP.

justin_kloczko@dailyjournal.com
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9th Circuit ruling on deadline
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John C. Hueston of Hueston Hennigan LLP persuaded the U.S. Supreme Court to consider whether a 9th U.S. Circuit 
Court of Appeals got it wrong when it allowed an appeal to be filed past a two-week deadline. 

Antitrust: Credit-card market 
properly viewed as one 
market seeking to provide 
‘transactions;’ thus, plaintiff’s 
attempt to showing that credit-
card company’s antisteering 
provisions restrain trade as to 
one piece of that market (i.e. 
to merchants) fails Sherman 
Act’s ‘rule of reason’ test. 
Ohio v. American Express Co., 
U.S. Supreme Court, DAR p. 
6107

Civil Procedure: Award of 
attorney fees vacated and 
remanded where court 
misinterprets local rule in 
awarding prevailing party in 
ADA action small percentage 
of fees requested. Vogel v. 
Harbor Plaza Center, USCA 
9th, DAR p. 6156

Constitutional Law: District 
court improperly flips burden 
of proof when requiring state 
to show redistricting plans 
lacked discriminatory intent. 
Abbott v. Perez, U.S. Supreme 
Court, DAR p. 6123

Consumer Law: Summary 
judgment for defendants 
reversed and remanded in 
part where court incorrectly 
concludes that defendants 
are not ‘debt collectors’ under 
Fair Debt Collection Practices 
Act. McNair v. Maxwell & 
Morgan, USCA 9th, DAR p. 
6164

Waiving in the Dark?
The California Supreme Court 
is pondering whether and how 
firms can effectively use advance 
conflict-of-interest waivers, 
particularly with sophisticated 
clients. Amici Stephen Raucher 
(Reuber Raucher & Blum), Jennifer 
LaGrange (Spertus, Landes & 
Umhofer), and Richard Painter (U 
Minn. Law) offer competing views.
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By Susan Leff

Three California bills before the 
Legislature address important police 
policies and practices: (1) a bill in-
tended to limit the use of deadly force 
by police, (2) a bill requiring online 
access to local police regulations, 
and (3) a bill requiring transparen-
cy of police personnel records in the 
most serious cases. The Legislature 
should approve each of these com-
mon-sense bills and they should be 
signed into law by Gov. Jerry Brown.

Assembly Bill 931
California Penal Code Section 196 is 
the single oldest un-amended police 
use of force statute in the country. 
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It is blatantly unconstitutional and 
needs updating. AB 931 would pro-
vide clear rules about whether, when 
and how police officer may use dead-
ly force, will result in fewer needless 
killings and help restore our commu-
nity’s faith in law enforcement’s abili-
ty to protect and serve.

A recent study of 91 of the largest 
American police departments found 
only 34 police departments require 
officers to use means to de-escalate 
situations before force is used. An-
other recent study showed a signifi-
cant and influential relationship be-
tween the number of restrictive use 
policies police departments imple-
mented and the number of people of-
ficers from those departments killed. 
AB 931 seeks to address the use of 
deadly force by law enforcement and 
reduce the number of police shoot-
ings and other deadly use of force 
incidents by amending California 
Penal Code Section 196, the section 
that defines justifiable homicide by a 
police officer.

Existing law prohibits the use of 
deadly force by a peace officer un-
less, among other criteria, there is 

a reasonable fear of death or serious 
bodily harm to the officer or another 
person. However, officers are still al-
lowed to use deadly force even if oth-
er alternatives are available to them 
at the time. This bill would limit the 
use of deadly force by a police officer 
to situations where it is necessary to 
prevent imminent and serious bodily 
injury to the officer or to a third par-
ty and would prohibit an officer from 
using deadly force where alterna-
tives are available based on the facts 
know to the officer at the time.

This bill would make a homicide 
by a police officer justifiable only in 
situations where the use of force by 
a police officer is necessary given 
the totality of the circumstances, but 
would exclude situations where the 
officer’s own gross negligence con-
tributes to creating the necessity.

Senate Bill 978
The California Public Records Act 
requires that government records 
— including police regulations — be 
disclosed to the public upon request, 
unless there is a specific reason not 
to do so. In over 20 communities 
across California, and at least 20 
more across the country, law en-
forcement agencies have chosen to 
provide online public access to their 
regulations, allowing better access 
to information, more meaningful en-
gagement and deeper trust between 
those communities and their law en-
forcement officers. SB 978 seeks to 
create more consistency and unifor-
mity by requiring local law enforce-
ment agencies to post online their 
police regulations in every California 
community.

In communities that do not yet 
have online police regulations, 
CPRA presents significant challeng-

es. There are over 600 law enforce-
ment agencies in California and their 
regulations are not standardized in 
content, description or designation. 
While these artificial labels and des-
ignations may seem trivial, in reality, 
they create obstacles to accessibility 
by the public. Individuals who seek 
these regulations have no way to 
identify the document they seek and 
thus, no way to ensure their CPRA re-
quests will be satisfied. This bill cov-
ers all law enforcement regulations, 
trainings, policies and procedures 
that are subject to CPRA disclosure, 
regardless of the designations or la-
bels used by each agency. 

This bill would save agencies costs 
associated with responding to indi-
vidual information requests, create 
better accessibility, assist in educat-
ing the public, help police agencies 
promote best policies and provide 
greater accountability, transparency 
and accessibility — all while enhanc-
ing police-community relations con-
sistent with President Obama’s Task 
Force on 21st Century Policing.

Senate Bill 1421
For many years, California has pro-
hibited the release of almost all in-
formation regarding police officers, 
eroding public trust, allowing offi-
cers with histories of misconduct to 
take jobs with other agencies without 
reporting their own misconduct and 
preventing prosecutors from com-
plying with their legal obligations 
under Brady v. Maryland, 373 U.S. 
83 (1963). (“The Supreme Court’s 
Brady doctrine requires prosecutors 
to disclose favorable, material evi-
dence to the defense, but in [Califor-
nia], even well-meaning prosecutors 
cannot carry out this basic obligation 
when it comes to one critical area 

of evidence: police personnel files.” 
“Brady’s Blind Spot: Impeachment 
Evidence in Police Personnel Files 
and the Battle Splitting the Prosecu-
tion Team,” J. Abel 67 Stan. L. Rev. 
743 (2015).)

Efforts to open up these records 
have been thwarted by powerful 
police lobbyists who use litigation, 
legislation and political pressure to 
prevent disclosure of police disci-
plinary files. By way of example, Los 
Angeles County Sheriff Jim McDon-
nell attempted to provide Los Ange-
les County prosecutors the names 
of approximately 300 deputies who 
have confirmed cases of miscon-
duct so that the prosecutors would 
be able evaluate the misconduct and 
determine whether they were legally 
obligated to disclose it. However, the 
police union then sued the sheriff in 
an effort to keep the records secret. 
The California Supreme Court will 
decide whether he may do so in Asso-
ciation for Los Angeles Deputy Sheriffs 
v. Superior Court, S243855.

This bill would require law enforce-
ment to provide prosecutors and the 
public access to police disciplinary 
records related to the most serious 
categories of misconduct, including a 
discharge of a firearm or use of force 
resulting in death or serious bodily 
injury, and on-the-job sexual assault, 
and dishonesty in reporting, investi-
gating or prosecuting a crime. 

Each of these important bills 
would address key problems with po-
lice practices in California and bring 
our communities closer to true po-
lice accountability.

Susan Leff is a board member of the 
California Public Defenders Associa-
tion, sponsor of SB978 and supporter 
of SB1421 and AB931.

Bills address concerns with police practices
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By Brian S. Kabateck 		
and Christopher Noyes 

W ildfire season is al-
ready here and in-
surance companies 
are running for the 

hills, telling homeowners they no 
longer qualify for coverage because 
of the high risk of wildfire damage. 

Over the past year, California has 
experienced devastating wildfires 
across Northern and Southern 
California. Many experts attribute 
the increase in wildfire activity to 
climate change. The Wine Coun-
ty fires in October 2017 destroyed 
thousands of homes and business-
es, causing approximately $9 bil-
lion in insurance damages. 

According to a 2010 report by the 
U.S. Department of Agriculture 
(“The Wildland-Urban Interface of 
the Conterminous United States”), 
an estimated 3.6 million homes in 
California are in the wildland-ur-
ban interface. Significantly, based 
on the primary wildfire-risk modes 
and CALFIRE data, more than 1 
million homes in California’s wind-
land-urban interface are in a high 
or very high risk-of-fire area. 

The substantial insurance dam-
ages and the large number of at-
risk homes in California are caus-
ing major insurance companies to 
cease writing new homeowners 
insurance policies or renewing ex-
isting policies in California’s most 
fire vulnerable areas.

Given the billions in claims paid 
recently, more and more insurance 
companies want to limit their ex-
posure in California. Insurance 
companies cite the fact that Cal-
ifornia wildfires have become so 
widespread and destructive that 
the number of claims and the cost 
to rebuild is so high that it makes 
it difficult to conduct business in 
California. Insurers are using new 
computer models to re-evaluate 
and assess the risk of fires in cer-
tain areas and for individual homes 
and are deciding that they are ex-
posed to too much risk. Insurance 
companies argue they must respon-
sibly manage their exposure to the 
vast wildfire risk in California and 
spread their risk in order to protect 
their ability to pay homeowners’ 
claims. 

Since the massive wildfire sea-
son across the State, homeowners 

in fire-prone regions are struggling 
to secure affordable insurance or 
any policy whatsoever. The Cali-
fornia Department of Insurance 
has received increased complaints 
from homeowners in the areas 
with the greatest risk of wildfires 
that insurance coverage is difficult 
to obtain and, if available, is much 
more costly. California law permits 
insurance companies more ability 
to decline coverage than to raise 
premiums and various insurers are 
seizing the chance to drop policies. 

If a policy is not renewed, home-
owners could be driven to unusual 
polices, with higher premiums for 
less coverage. The specialty insur-
ers will issue polices that typically 
cost 20 to 40 percent more than a 
conventional insurance carrier. 
Homeowners who cannot afford 
the increased costs for insurance 
may go uninsured and risk their 
financial futures. 

The inability to obtain insurance 
also presents an impediment to the 
housing market in general. Mort-
gage lenders require homeowners 
to have insurance. If a potential 
homebuyer cannot secure the nec-
essary insurance, the loan will not 

close because the lender will re-
quire the money they are lending 
is secure. If a current homeowner’s 
policy is not renewed and the home-
owner is unsuccessful in finding a 
new insurance provider, the home-
owner runs the risk of violating the 
loan agreement which could cause 
a lender to declare the remainder of 
the loan balance due in full. 

In response to these concerning 
issues, California’s Senate recent-
ly approved Senate Bill 824, the 
Wildfire Safety and Recovery Act, 
to prohibit insurance companies 
from canceling or not renewing a 
homeowner’s policy for one year 
if they live in a county with a de-
clared state of emergency. The bill 
extends protections that current-
ly exist for homeowners who lose 
property in a fire to their neighbors 
whose home survives. Other states 
including Arkansas, South Caro-
lina, Texas, New York and Florida 
either prohibit or limit insurers 
from cancelling or non-renewing 
insurance policies following a nat-
ural disaster.

SB 824 also orders insurance 
companies to report detailed wild-
fire risk data to the Department 

of Insurance, in order to increase 
transparency in risk assessment. 
Consumers have expressed con-
cern that the wildfire-risk models 
used by insurance companies to un-
derwrite and rate residential prop-
erties are not accurate and do not 
take into account mitigation done 
by the homeowner including clear-
ing defensive space around a prop-
erty. The wildfire risk data would 
allow greater transparency in how 
insurance carriers are calculating 
risk and the possible cost of a con-
siderable wildfire event. 

If the Wildfire Safety and Re-
covery Act ultimately becomes 
law, California homeowners will 
be provided with some protections 

against insurance cancelation or 
non-renewal, which will help stabi-
lize communities and home values 
following a devastating wildfire. 

Brian S. Kabateck is a consumer 
rights attorney and founder of Ka-
bateck Brown Kellner, LLP in Los 
Angeles. He represents plaintiffs in 
personal injury, mass torts litiga-
tion, class actions, insurance bad 
faith, insurance litigation and com-
mercial contingency litigation.

Christopher Noyes is a partner at 
Kabateck Brown Kellner, LLP with 
an expertise in litigating personal 
injury, class actions, insurance bad 
faith and business litigation cases. 

Wildfire threats keep consumers from finding insurance coverage

By Alexander Brand

I n Newland v. County of Los An-
geles, 2018 DJDAR 5855 (June 
18, 2018), the 2nd District 
Court of Appeal reversed an 

approximate $14 million judgment, 
concluding that the county was not 
vicariously liable for its employee’s 
car accident during his drive home 
from work. The court concluded that 
an employer is vicariously liable for 
an employee’s car accident during 
his or her commute if the employ-
er required the employee’s car be 
brought to work on the day of the 
accident, or obtained a benefit from 
having the car at work. In reversing 
the judgment, the appellate court 
found that the plaintiff presented 
no evidence demonstrating that the 
employee’s vehicle was required for 
work on the day of the accident, or 
that the county obtained a benefit 
from the vehicle being at work that 
day.

In Newland, the plaintiff, a pedes-
trian, was injured in a pedestrian 
versus automobile accident that in-
volved a Los Angeles County depu-

ty public defender who was driving 
home from work. During the trial, 
the court declined to issue jury in-
structions that would have informed 
the jury that, for an employer to be 
liable for an employee’s torts, the 
employee must be within the course 
and scope of employment at the time 
the torts were committed. Instead, 
the jury was only instructed that an 
employee is acting within the course 
and scope of employment when the 
employer requires the employee to 
bring his or her car to work, or if the 
employer obtains some benefit from 
having the employee’s car at work. A 
jury found that the county was liable 
for the public defender’s accident 
during his drive home, even though 
he was not required to have his car at 
work on the day of the accident. 

Prior to Newland, there was poten-
tial ambiguity on when an employee’s 
car needed to be required to trigger 
vicarious liability. Generally, when 
an employee is commuting to and 
from work, the employee is not acting 
within the course and scope of em-
ployment. This is often referred to as 
the “going and coming rule.” There 

are a number of exceptions to the 
going and coming rule, which brings 
an employee’s commute to and from 
work within the course and scope of 
employment. One such exception is 
the required vehicle exception. Un-
der the required vehicle exception, 
an employee’s commute to and from 
work is considered within the course 
and scope of employment when the 
employee is required to bring his or 
her car to work or, at the time of the 
accident, the employee’s car provid-
ed a benefit to the employer. 

The Newland opinion further clar-
ifies the relationship between vicari-
ous liability and the required vehicle 
exception by making clear that, for 
an employer to be vicariously liable 
for a car accident during an employ-
ee’s commute home from work, the 
employee’s vehicle must have been 
required for work on the day of the 
accident or the employer must have 
obtained some benefit from having 
the car at work that day. Until recent-
ly, there were few opinions discuss-
ing the importance of the employee’s 
car being required on the day of the 
accident to trigger vicarious liability. 

Newland joins other recent opinions 
such as Jorge v. Culinary Institute of 
America, 3 Cal. App. 5th 382 (2016), 
which also held that, for the employ-
er to be liable for an employee’s car 
accident during the employee’s com-
mute, the vehicle must have been 
required for work on the day of the 
accident.

In Newland, the public defender 
was not required to have his vehicle 
at work or use it for work purposes 
on the day of the accident. On the 
day of the accident, the public de-
fender simply drove to work and then 
drove home. While, on occasion, the 
public defender previously needed to 
travel for work, he sometimes drove, 
but also had discretion to take other 
modes of transportation. Further-
more, the public defender testified 
that had reasonable public transpor-
tation been available, he could have 
taken that to accomplish work tasks.

The court also noted that holding 
the county vicariously liable under 
these facts was inconsistent with 
the policy, behind vicarious liability. 
The Newland court noted that the 
purpose of vicarious liability is to 

put liability for an employee’s torts 
committed in the course and scope 
of employment on the employer be-
cause it is the employer’s business 
or activities that put the employee 
in a position to commit the torts. By 
assigning liability in this fashion, it 
incentivizes employers to take steps 
to minimize the risk that its employ-
ees’ commit torts. However, as the 
Newland court recognized, holding 
the county liable here does not fur-
ther this purpose.  In this case it was 
the employee who chose to drive to 
work, the county did not require it. 
Therefore the county could not take 
any steps to try and minimize the 
risk of the accident occurring.

The conclusion that the vehicle 
must be required at the time of the 
accident puts important time con-
straints on when an employer is vi-
cariously liable for the actions of its 
employees during their commutes. 
Absent a time restriction, an em-
ployer can be held liable for the au-
tomobile accidents of its employees 
during their commutes based on 
driving that may have been required 
by the employer several years prior 

to the accident. Without these time 
restrictions, employers essential-
ly become de facto insurers of the 
road the second an employee is ever 
required to drive for work purpose, 
even if it only happens once. The 
rule declared in Newland sets prop-
er boundaries on when an employer 
may be vicariously liable for an em-
ployee’s commute to or from work.

Alexander Brand is an associate 
at Best Best & Krieger LLP. He rep-
resents private and public clients in 
litigation in both state and federal 
court.
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